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Fo: Appellants: David A. Beadling, in pro.per.
For Respondent: Jack Gordon

Supervi sing Counse

OP1 NI ON

Thi s agpeal_is made pursuant to section 18594 of
t he Revenue and Taxation Code from the action of the

Franchi se Tax Board on the protest of David A and
Barbara L. Beadling against a proposed assessment of
additional personal income tax and penalties in the tota
amount of $2,336.61 for the year 1968. Since the filing
of this appeal, the Franchise Tax Board has conceded that
Its proposed assessment of additional tax and penalties
for 1968 should be reduced to $1,958.98.

The SOl e issue is whether respondent's reduced
assessnent of personal incone tax and penal ties was proper.
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Appeal of David A and Barbara L. Beadlinqg

_ Appel I ants, husband and wife, becanme California
residents in Decenber of 1967 and remained such durin?
1968, the appeal year. Appellant husband' s enpl oyer filed
an information return for 1968 indicatin? it had wthheld
$835.64 in state income taxes from appel [ ant husband' s
wages during that Kear. In due course the withheld taxes
were remtted by the enployer to respondent. Upon recei pt
of the enployer’'s information return, respondent searched
its records to determ ne whether or not appellants had
filed a California personal incone tax return for 1968.

Al though joint returns were discovered for 1967 and 1969,
no return for 1968 was |ocated. Accordingly, on Septenber
25, 1970, respondent wote to appellants requesting that
they file a return for 1968. \hether or not this
correspondence was answered is not clear. Appellants
state that it was, while respondent naintains that it was
not. In any event, respondent sent appellants a follow up
letter on January 7, 1971. Since no response from
appel l ants was forthcom ng, on Cctober 15, 1971

respondent issued a notice of proposed assessnent of
personal income tax and penalties based upon available
Information. (See Rev. & Tax. Code, § 18648.)

On Decenber 13, 1971, appellants protested the
roposed assessnent and once agai n respondent requested
hat a return for 1968 be submtted. On Novenber 22,

1972, respondent wote a followup letter to apeﬁllants,

again requesting that a 1968 return be filed. en no

response to that letter was received, respondent denied

?p Fllagts' protest on May 11, 1973. This timely appea
ol | owed.

On June 4, 1974, appellants submtted a return
for 1968 which they had allegedly filed on April 14, 1969.
Respondent used the tax liability flﬁure shown bK aggellants
on this return and subtracted fromthat anount the $835. 64
BreV|oust withheld to arrive at the tax still due.
enalties for late filing (Rev. & Tax. Code, § 18681) and
failure to file a return upon notice and demand (Rev. &
Tax. Code, former § 18682) were then added. These
computations resulted in the aforenmentioned reduction of
respondent's original assessnent.
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Appeal of David A. and Barbara L. Beadling

Appel l ants contend that the tax w thheld from
appel  ant husband's 1968 wages was w thheld wongfully
since mandatory payroll wthholding by enployers was not
in effect in California until 1972° “(See Stats. 1971, I1st
Ex. Sess., ch. 1, pp. 5023-37; Rev. & Tax. Code, § 18805
et seq.) In view of this so-called "wongful” wthholding
appel lants maintain that they should be excused from any
tax liability for 1968 in excess of the anount w thheld.

Ve find no nerit in appellants' position
Respondent’s revised assessnent granted aﬁpellants full
credit for the taxes withheld in 1968. The so-called
"wrongful ness" of the withholding is therefore immteria
to a determination of the issue before us. The only
question to be answered is the £ropr|ety of respondent's
assessment of additional tax and penalties for 1968 in
excess of the wthheld amount.

Respondent's determnations with respect to both
tax and penalties are presunptively correct and the burden
is on the taxpayer to prove them erroneous. (See Appeal of
Myron E. and Alice Z re, Cal. St. Bd. of Equal.

Sept. 10, I1969.) Here, appellants did not contest the
correctness of the tax aspect of respondent's assessnent
and have therefore failed to carr¥ their burden of proving
it erroneous. As to the penalty for untinely fI|In%, we
have only a?pellants' unsupported statement that a 1968
return was tinmely filed, contrasted with respondent's
statenent that no such return was received by them Under
these circunstances, we find appellants' unsupported
statenent insufficient to carry their burden of proof.
Regardln? the penalty for failure to file upon notice and
demand, the record reveals that appellant first demanded
that a return be filed in Septenber of 1970, and that it
repeatedly requested such a filing in subsequent
correspondence directed to appellants. Nevertheless, no
return for 1968 was submtted to respondent until June
1974, nearly four years after respondent nmade its initia
demand. The long delay in responding to respondent's
demand was unreasonable and therefore justified

respondent's inposition of this penalty. (See A?geal of
J. ﬂ. Hoeppel,”%al. St. Bd. of Eﬂual.,yFeb. 26, . t
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Appeal of David A and Barbara L. Beadling

follows that appellants have failed to carry t
of proving the incorrectness of the penalty fo
file upon notice and denmand.

hei r burden
r failure to

Based on the foregoing;, we nust sustain
respondent's assessnent of fax and penalties in this
matter.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,

Egrsuant to section 18595 of the Revenue and Taxation

de, that the action of the Franchise Tax Board on the
protest of David A and Barbara L. Beadling against a
proposed assessnment of additional personal incone tax and
penalties in the total ampunt of $2,336.61 for the year
196.8, be and the same is hereby nodified in accordance
with the concession of the Franchise Tax Board. In all
othfr.regpects, the action of the Franchise Tax Board is
sust ai ned.

pone at Sacranmento, California, this 3rdday of
!

February, 417\ by the State Board of Equalization.

. Chai rman
. Menber
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Sl L Jtln |, verver
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, Member
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_ , Member
ATTEST: !4%4(265(1;122253521. , Executive Secretary
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